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NOTES OF CASES. 



Corporations — Power to Contract — Guaranty. — In Woods Lumber 
Co. v. Moore, 191 Pac. 905, the Supreme Court of California, held 
that under a statute empowering corporations to make contracts es- 
sential to the successful prosecution of their business, a corporation 
has implied power to make all contracts reasonably expected to ad- 
vance its business or which can directly promote its business; so a 
corporation engaged in the business of supplying costumes for 
theatrical productions has implied power to guarantee a contract by 
a motion picture producing company for lumber necessary to pro- 
duce a film, for which the first corporation had contracted to furnish 
the costumes. 

The court said in part: "A corporation engaged in carrying on a 
business which it is authorized to do by its articles and the law un- 
der which it is organized has implied power to make all contracts 
which are 'essential to the successful prosecution of the business' 
(Civ. Code, sec. 354, subdiv. 8; Bates v. Coronado B. Co., 109 Cal., 
163, 41 Pac. 855; Mercantile Trust Co. v. Kiser, 91 Ga. 636, 18 S. E. 
358) or the making of which is an appropriate means by which it 
may be 'reasonably expected that the business in which the corpo- 
ration is engaged will be advanced' (Depot R. Synd. i: Enterprise 
Brewing Co., 87 Ore., 560, 170 Pac, 294; 171 Pac. 223, L. R. A., 1918C, 
1001) or which are 'necessary and helpful to the conduct of its au- 
thorized business' (Timm v. Grand Rapids Br. Co., 160 Mich., 371, 
125 N. W., 357, 27 L. R. A., N. S., 186), or which tends directly to 
promote the business authorized by its articles, and which it is do- 
ing (Kraft v. Brewery Co., 219 111., 205, 76 N. E. 372; Central L. Co. 
v. Kelter, 201 111., 503, 63 N. E., 543; Blue Island Br. Co. v. Fraatz, 
123 111. App., 26; Horst v. Lewis, 71 Neb., 365, 98 N. W., 1046; 103 
N. W., 460). 

"The question whether or not a contract of guaranty comes within 
the reasons above mentioned is one which is to be primarily 'de- 
termined by the corporation, or those to whom the management of 
its affairs is intrusted' (Bates v. Coronado B. Co., supra). The court 
cannot determine that it is beyond the powers of the corporation, 
unless it clearly appears to be so as a matter of law. With respect 
to the means which the corporation may adopt to further its objects 
and promote its business its managers 'are not limited in law to the 
use of such means as are usual or necessary to the objects contem- 
plated by their organization, but, where not restricted by law, may 
choose such means as are convenient and adapted to the end, though 
they be neither the usual means, nor absolutely necessary' for the 
purpose intended (Winterfield v. Cream City Brew. Co., 96 Wis., 239, 
71 N. W., 101). 

"For illustration: A sawmill corporation may guarantee bonds of 
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an auxiliary railway corporation formed to build a railroad penetrat- 
ing the country from which the sawmill company expected to obtain 
its timber (Mercantile Trust. Co. v. Kiser, supra). A brewing com- 
pany can lawfully guarantee the payment of rent of a saloonkeeper 
who has agreed to sell the beer of a brewing company exclusively, 
or the rent of a hotel which was one of the brewing company's 
customers, or the bond required by the State law of a liquor dealer 
who was one of its customers, or notes of a saloonkeeper to obtain 
money from a third person for the erection of a saloon building in 
which he had agreed to sell exclusively the beer of the guarantor, or 
when by such contract the brewing company creates for itself a new 
customer and an additional outlet for its product (Depot R. Synd. v. 
Enterprise Brew. Co., supra; Winterfield -v. Cream City Brew. Co., 
supra; Timm v. Grand Rapids Brew. Co., supra; Kraft v. Brewery 
Co., supra; Blue Island Brew. Co. v. Fraatz, supra; Holm v. Lipsius 
Brew. Co., 21 App. Div., 204, 47 N. Y. Supp. 518; Koehler v. Rien- 
heimer, 26 App. Div., 1, 41 N. Y. Supp. 755; Horst v. Lewis, supra; 
Miller v. Northern Brew. Co., D. C, 242 Fed., 164; McQuaide v. En- 
terprise Brew. Co., 14 Cal. App., 315, 111 Pac, 927). A lumber com- 
pany may become surety on the bonds of a building contractor to 
induce him to purchase of the lumber company the lumber used in 
such building (Central L. Co. v. Kelter, 201 111., 503, '66 N. E., 543). 

"There is a seeming conflict of authority on this subject, but, ex- 
cept for a few cases, it is more apparent than real. In the following 
cases the guaranty was not shown to be directly connected with or 
beneficial to the authorized business carried on by the company, and 
the question of implied power was not discussed (Elevator Co. v. 
Memphis R. R., 85 Tenn., 703, 5 S. W., 52, 4 Am. St. Rep., 798; Lucas 
v. White Line Tr. Co., 70 Iowa, '541, 30 N. W., 771, 59 Am. Rep., 449; 
Norton v. Bank, 61 N. H., 589, 60 Am. Rep., 334; Wheeler v. Home 
Sav. Bank, 188 111., 34, 58 N. E., 598, 80 Am. St. Rep., 161; Bank v. 
Winchester, 119 Ala., 168, 24 South., 351, 72 Am. St. Rep., 904; Morgan 
v. Missouri, &c, Co., 50 Tex. Civ., App., 420, 110 S. W., 978). There 
are other 'border line cases' where it was held that benefit from the 
guaranty was too remote or too indirect to justify the conclusion 
that it was within the implied powers. The following are of this 
class: The fact that the operation of a railroad and a street car line 
would each tend to increase the population of the city and the busi- 
ness over each road did not authorize either company to guarantee 
the bonds of the other (Northside R. Co. v. Worthington, 88 Tex., 
562, 30 S. W., 1055, 53 Am. St. Rep., 778). A railroad company can- 
not make a guaranty to enable a hotel company to build a summer 
hotel on its line merely because the guests of the hotel would probably 
travel on the railroad and increase its business and profits (Western, 
&c, Co. v. Blue Ridge Co., 102 Md., 321, 62 AtU 351, 2 L. R. A., N. 
S., 887, 111 Am. St. Rep., 362). A brewing company could not erect 
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a building for a boarding house and saloon for rent in order that the 
saloonkeeper might buy its beer (U. S. Brew. Co. v. Dolese, 259 111., 
274, 10 N. E., 753, 47 L. R. A., N. S., 898). A few cases are directly 
contrary to the weight of authority (Twiss v. Guaranty L. Ass'n, 87 
Iowa, 730, 55 N. W., 8, 43 Am. St. Rep., 418; Anheuser-Busch v. Hei- 
stand, 177 Fed., 197, 101 C. C. A., 367; Davis v. Old Colony Co., 131 
Mass., 258, 41 Am. Rep., 221). In each of the other cases the doctrine 
of implied power was recognized. In Best Brewing Co. v. Klassen 
(185 111., 37, 57 N. E., 20, 50 L. R. A., 765, 76 Am. St. Rep., 26), 
where the benefit of the corporate business was held to be too re- 
mote, the court said that the question as to such contract being 
within the implied powers was one to 'be determined according to 
the facts of each case,' and that such guaranty must be a means 
tending directly to. promote the corporate business 'and not amount- 
ing to a separate unauthorized business.' The doctrine we are fol- 
lowing was thus recognized." 



Federal Employers' Liability Act — Express Company Not Common 
Carrier by Railroad,— In Wells, Fargo & Co. v. Taylor, 41 Sup. Ct.. 
93, the Supreme Court of the United States, held that sec 5 of the 
federal Employers' Liability Act, prohibiting contracts by employees 
of "common carriers" to release liability for injuries, does not apply 
to express companies. 

The court said in part: "As respects the express company, it ap- 
pears not merely that Taylor was in its employ, but also that the 
injuries were received while it was engaged and he was employed in 
interstate commerce; and so the question is presented whether the 
act embraces a common carrier by express, which neither owns nor oper- 
ates a railroad, but uses and pays for railroad transportation in the man- 
ner before shown. The district court answered the question in the negative 
and the circuit court of appeals in the affirmative, A negative answer 
also has been given in a like situation by the court of errors and ap- 
peals of New Jersey (Higgins v. Erie R. Co., 89 N. J. L., 629, 99 Atl., 
98) ; and a recent decision by the Supreme Court of Minnesota makes 
persuasively for that view (State ex rel. Great Northern Exp. Co. 
v. District Ct., 142 Minn., 410, 172 N. W., 310). 

"In our opinion the words 'common carrier by railroad,' as used 
in the act, mean one who operates a railroad as a means of carrying 
for the public — that is to say, a railroad company acting as a com- 
mon carrier. This view not only is in accord with the ordinary ac- 
ceptation of the words, but, is enforced by the mention of cars, en- 
gines, track, roadbed, and other property pertaining to a going rail- 
road (see Southern P. Co. v. Jensen, 244 U. S., 205, 212, 213, 61 L. 
Ed., 1086, 1096, 1097, L. R. A., 1918C, 451, 37 Sup. Ct. Rep., 524, Ann. 
Cas., 1917E, 900, 14 N. C. C. A., 597); by the obvious reference in the 



